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Introduction

I'm very pleased today to talk about how public accounts committees and
Auditors-General cooperate with each other. One reason for this is our
committee has a very good relationship with the Auditor-General. Another
reason is that one of our roles is to cooperate with each other!

Public accounts committees in Westminster countries owe their origins to the
first such committee in the House of Commons. The first public accounts
committee was established in 1861 (Chubb 1952, 32). Pressure had been
building in the House for much of the nineteenth century for such a committee.
This included the Royal Commission of 1831 (1952, 36).

Although the committee was a long time coming, it had a clean slate on its roles
and responsibilities and how it worked with the Auditor-General. The picture

that quickly emerged was that the two parties worked closely together. Without
information, a public accounts committee will not be of much use. The main
source of information is, of course, that committee's Auditor-General. As the
scholar Basil Chubb stated in the 1950s (1952, 46), 'The chief source of the
Committee's information has ... always been the ... Auditor-General.'

The other side of the partnership is the scope of the Auditor-General's role and
powers. Taking our English example again, the Public Accounts Committee was
active at the start in giving the Auditor-General a broad mandate. Chubb states:

... within the terms of the statute there is wide scope for interpretation and the
Committee urged as broad a reading as possible in this all-important initial
period, when there were differences of opinion on the meaning of the new Act
(1952, 47).

The Committee's role was not lost on the Auditors-General of the day. Their
comments included, 'the extent to which [the Auditor-General's] work goes has
been really defined by the various decisions of the Public Accounts Committee.'
Another stated, 'I naturally take my guidance from the Committee of the House
of Commons, which I appear before' (Chubb, 1952, 47-8).

The Committee helped the Auditor-General in other ways as well. Firstly, they
gave high praise to his work. Secondly, they supported his requests for
information (Chubb, 1952, 48).

These developments in the nineteenth century have laid down a pattern of
cooperation that continues today. Public accounts committees look after the
politics and the Auditor-General looks after the detail. The committee helps give

the Auditor-General a suitable work environment and, as we all know, the
Auditor-General delivers.

Overview of the relationship

I'm pleased to say that many features of this English model have made their way
to the Commonwealth. Section 8 of our Act lists the Committee's functions and
many of these involve cooperating with the Auditor-General. Like most public
accounts committees, we examine the Auditor-General's reports. Our other
functions include:

• examining the operations and resources of the Australian National Audit
Office
• reporting on its performance
• examining its budget
• examining the reports of the Independent Auditor on its operations
• determining the Parliament's audit priorities and communicating these to
the Auditor-General.

Case study 1: J C P A A r e p o r t s a n d inquiries

I would like to describe in some detail a 'big picture' example of the Committee
assisting the Auditor-General. This is the series of inquiries on the Audit Office
that the Committee conducted over the last 20 years. These covered the AuditorGeneral's resources and powers.

In 1989, the Committee released its report on reform of the Australian Audit
Office. The Committee found that the Audit Office was under funded. In Canada

and Great Britain, audit offices devoted 50 per cent of their resources to
performance audit. In Australia at the time, it was 10 per cent.

Further, salaries of senior staff were less than half of their peers in the private
sector. This led to problems in recruiting staff.

Finally, the audit legislation at the time dated from 1901. The Committee found
that it was outdated and needed replacing (JCPAA 1989, xv).

Over time, these recommendations have been implemented. At the time of the
1996 election, the package of Bills to replace the 1901 legislation was still in the
Parliament and had lapsed. The Committee conducted an inquiry into the Bills
and made a number of recommendations that were later implemented. These
included:

• the Auditor-General is an 'Independent Officer of the Parliament'
• the Committee approves the Government's nomination for AuditorGeneral
• the Committee examines the Auditor-General's budget
• the Committee approves the appointment of the Independent Auditor,
who audits the Auditor-General
• the Auditor-General has a 10 year, non-renewable term (JCPAA 1996,
xiv).

Having played a part in establishing this important legislation, the Committee
has ensured that the Auditor-General Act 1997 stays up to date. The Committee
conducted a review of it in 2001 (JCPAA 2001). The amendments to the Act
were made this year. The Committee has now commenced another review of the
Act and we are awaiting submissions.

So this Committee has a history of fulfilling its role. It has helped drive
legislative change to give the Auditor-General the sort of mandate he needs to
do his work effectively. Some observers might note that much of this is
historical. I would like to move on to a current example of the Committee
assisting the Auditor-General.

Case study 2: T h e efficiency dividend i n q u i r y

One area that is central to an effective watchdog agency is its budget. As anyone
knows, when the dollars run out, the work stops. In many cases, the Executive
has control over audit office budgets. This means there is always a temptation
for governments to trim audit office budgets. The main control on this is
ongoing vigilance from the Parliament.

Under section 8 of the Public Accounts and Audit Committee Act 1951, the
Auditor-General briefs the Committee on his budget annually. This occurs
approximately two months before Budget night. There is a second, final briefing
on the day before the Budget. The Committee then makes a recommendation to
the Parliament on the afternoon of Budget day on these draft estimates.

This practice commenced in the late 1990s. Generally it has been a simple affair.
The Auditor-General has enough money and the Chair reports this to the
Parliament.

However, the story was different in 2008. In discussions, the Auditor-General
advised us that he was going to reduce the number of performance audits from
roughly 50 to 45, or by 10 per cent. Mr McPhee stated that money had been tight
for some time. But the new Government cut an extra two per cent from the

budgets of all agencies at the end of 2007. This meant the Auditor-General had
to cut services.

For the first time under the current system, a Chair of the JCPAA had to express
concerns to the Parliament about the Auditor-General's budget. And that Chair
was me.

My speech made four key points:

• we endorsed the budget 'with significant reservations'
• we did 'not believe that the Parliament is well-served by this'
• a new 'long term sustainable funding model' needed to be developed
• saving small amounts on the Auditor-General's budget leaves the
Government open to losing larger amounts later on - in other words, it
was a false economy (JCPAA 2008a, 4).

One of the products of this was that Committee members wanted to conduct an
inquiry on the Auditor-General's budget. Committee members were also
interested in how budget policy had affected other small agencies, such as our
cultural institutions. This led to our efficiency dividend inquiry (JCPAA 2008b).

Since the 1980s, Commonwealth agencies have been required to deliver
efficiency savings of one per cent or one and a quarter per cent to government.
This appears reasonable. After all, productivity savings in the economy have
been around two per cent for some years.

However, Commonwealth funding is much more complicated than this. Firstly,
appropriations are adjusted for inflation. For this purpose, the Government uses
the consumer price index and the federal minimum wage. The problem is that

Auditors-General and other small agencies purchase a very different basket of
goods and services than the average consumer. They buy office services and
professional expertise, not cars or food or clothing. The cost of small agencies'
inputs was rising by four per cent annually, whereas the consumer price index
was only rising by two per cent. This 'indexation gap' explains why the AuditorGeneral stated that funds had been tight for some time.

As an added complication, Commonwealth agencies are funded to deliver new
policy. These are the well-known Budget announcements. What the Committee
learnt during the inquiry was that agencies use some of this new money to crosssubsidise current operations. So new policy funds help agencies meet the
efficiency dividend and the 'indexation gap.'

The Committee found that small, technical agencies, such as audit offices, very
rarely receive new policy money. On a pro-rata basis, most new policy funds go
to departments of state or large agencies. For this group, the funding rules work
well. They get a steady supply of new funds, some of which they use as a buffer,
and the Department of Finance claws some of this back every year.

But this does not suit watchdog agencies. They are required to find efficiencies
of three or more per cent a year due to the indexation gap and the efficiency
dividend. But productivity improvements in the general economy are only two
per cent.

The Auditor-General had to make the first significant cuts to services in 2008.
However, it appears that the some watchdogs may be in a worse position. For
some time, the Ombudsman has had to increase the proportion of complaints
that it refers back to agencies. It has been criticised for this cost-saving measure.

I will highlight two of the recommendations from the report. The first was that
the Auditor-General should be funded to conduct as many performance audits as
he believes necessary. This number should also be endorsed by the Committee.
So while it is largely a decision for the Auditor-General, he also needs to consult
with the Committee. The report noted that 50 performance audits each year has
been considered appropriate recently.

The other main recommendation was that the first $50 million of agencies'
budgets should be exempt from the efficiency dividend. This means that very
small agencies would not be subject to the dividend at all. A very large agency
such as the Tax Office would receive a benefit of half a million dollars each
year, but this would be small in the context of their total budget. The AuditorGeneral, whose budget is approximately $65 million, would receive a substantial
benefit from this proposal.

I tabled the Committee's report in December last year. We are still waiting for a
government response. One possibility is that the Government is waiting until the
Budget in May before responding to the report. Budget deliberations are
Cabinet-in-confidence, so neither the Auditor-General nor myself are able to say
anything further.

One lesson from this example is that the protective and supportive role that
public accounts committees play is neither predictable nor regular. It depends
very much on when 'something comes up'. If all is plain sailing, then the
committee can be content with following-up audit reports. For example, the
various Budget rules would have probably meant that the Auditor-General
would have cut services in several years' time anyway. But the extra two per
cent efficiency dividend triggered the Committee's inquiry earlier.

How do accountability agencies view their oversight committees?
In 2005, the New South Wales Parliament held a conference on the relationship
between watchdog agencies and their oversight committees. The papers are
published in volume 21 of the Australasian Parliamentary Review.

One paper of interest is by Rodney Smith from the University of Sydney. There,
he reports the results of the impact of various integrity bodies. This included
watchdog agencies, parliamentary committees, the police and the courts. Smith
interviewed three types of groups to rank these bodies. The list comprised
20 public sector agencies (including seven watchdogs), six media companies,
and four non-government organisations. The highest scoring bodies were the
watchdogs, including the New South Wales Audit Office. Parliamentary
committees came in the middle (Smith 2006, 55).

These general results are not surprising. After all, the powers and resources of
watchdog agencies' are much greater than a parliamentary committee's. What
was more interesting was the perceptions of the watchdog agencies. Of these
seven bodies, six thought that parliamentary committees were important to
public sector integrity in New South Wales (Smith 2006, 54).

This suggests to me that a lot of our useful work as parliamentary committees is
done through watchdog agencies. We don't find important information on files.
But we ensure that the Auditor-General has the powers and resources to do so.
The Auditor-General does not have the power to make sure agencies implement
his recommendations. But we often question agencies at public hearings about
the audit reports.

So while our budgets are generally under $1 million annually, our influence
goes beyond this. We help Auditors-General improve their effectiveness. The
current budget for the Australian National Audit Office is approximately
$65 million. For the sake of the argument, assume the Committee improves the
Auditor-General's effectiveness by 10 per cent. Then we have increased the
value of the Auditor-General's work by $6.5 million.

Another approach is to take some statistics from the National Audit Office
(NAO) in the United Kingdom. This body argues that every pound of its work
saves 9 pounds (NAO 2008, 4). We can apply the one to 9 ratio to the Australian
National Audit Office. This means that it saves the taxpayer $585 million
annually. So our 10 per cent contribution is $58 million every year. All on a
budget of less than $1 million!

Of course, this analysis makes a lot of assumptions. But the more we think about
how we cooperate with the Auditor-General, the more important our work
becomes.

Another paper from this conference was by the New South Wales Ombudsman,
Bruce Barbour. For the first 15 years of its existence, the Ombudsman in New
South Wales reported to the Premier. As you can imagine, this was not a
satisfactory approach. At the very least, the Premier was the minister
oversighting some of the agencies that the Ombudsman was investigating
(Barbour 2006).

In 1990, the then Ombudsman, David Landa, recommended the creation of a
parliamentary committee to oversight the Ombudsman. This proposal meant that
the office would be publicly accountable. Further, being accountable to a
parliamentary committee meant that it would be independent from the executive.
10

Parliament amended the Ombudsman legislation that year to implement the
recommendation.

I appreciate that friction may occur in the relationship between a public accounts
committee and its Auditor-General. However, it appears that watchdog agencies
prefer to have a parliamentary committee oversighting them. The alternatives
are being oversighted by a minister or no oversight at all.

The Australasian Parliamentary Review articles include a piece by Gareth
Griffith from the New South Wales Parliamentary Library. There, he lists some
of the benefits that a parliamentary committee offers to a watchdog agency. This
includes giving watchdog agencies a link to community attitudes and concerns.
It also reminds the agency that they are subject to the people through the
Parliament. Finally, it prevents 'regulatory capture.' In other words, the
watchdog cannot get too close to the agencies it is investigating (Griffith 2006,
29-30).

It is easy to be preoccupied with our own concerns. But public accounts
committees need to realise that we are our Auditor-General's number one
stakeholder. If we aren't then we should be. And, if we were abolished, they
would want us back sooner or later.

11

Conclusion

So how does this discussion affect what we do? I would like to give you two
messages. Firstly, we need to cooperate with our Auditors-General and create an
environment where both parties recognise the other's role. If an Auditor-General
exercises their professional judgement in a certain way, the public accounts
committee needs to live with that. The corollary is if a public accounts
committee makes a decision about the Auditor-General's resources or powers,
then the Auditor-General needs to accept that as well.

Secondly, in order to encourage cooperation, it is important to foster
opportunities for a public accounts committee and its respective audit office to
meet and talk through some issues. For example, I hold a Christmas function to
which I invite the Committee and staff from the Australian National Audit
Office. The auditors are always well represented.

So if you have a committee meeting pending and the agenda is a little thin, I
recommend you invite your Auditor-General in for a chat. It can only help in the
long run.

12
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Introduction
1

This paper asks the conference to consider the appropriate role of public

accounts committees in reviewing, on behalf of their Parliaments, the work
programmes of audit offices. I examine the example of the New Zealand Parliament,
and use it to demonstrate how a consultative relationship between parliaments and
audit offices can be developed while upholding the independence of audit offices and
Auditors-General.
2

In most Commonwealth countries it is understood that public accounts

committees may review and comment on the Auditor-General's proposed annual
work programme. This parliamentary involvement is based on the understanding that
the Auditor-General has the independence to determine the audit programme and the
nature and scope of the audits to be conducted. It is also understood, however, that
suggestions by public accounts committees are commonly incorporated into the
Auditor-General's work programme.

3

The independence of the Auditor-General is critical. It enables Parliament, the

Executive, and the public to feel confident that the Auditor-General's position as an
independent watchdog is unassailable. Independence needs, however, to be tempered
with accountability. Review of the annual plan of the Auditor-General is an
accountability mechanism, but it must be exercised responsibly, and with the
independence of the Auditor-General at the forefront of our minds.

4

In this paper, I outline for delegates the history of New Zealand public

accounts committees and the functions performed by the Controller and AuditorGeneral Tumuaki o te Mana Arotake. I also examine briefly some recent national and
international events that may have some impact on the relationship between the two,
and suggest that in these changing times it is more important than ever that the role of
the Finance and Expenditure Committee in reviewing the Auditor-General's work
programme, and the independence of the Auditor-General, be well understood and
respected.

History of New Zealand Public Accounts Committees
5

Over the past 155 years public accounts committees of the New Zealand

House of Representatives have seen many changes. Some of these changes have
occurred as a result of legislation, while others result from the personalities and drive
of individual committee members.

Public Accounts Committee, 1870-1962
6

The Public Accounts Committee was first appointed in 1870. It had been

preceded from 1854 by a number of committees of a similar nature under various
names.1 The Public Accounts Committee considered the annual estimates of
Parliament usually, in the words of the Parliamentary Historian, "with the aim of
uncovering embarrassing details rather than scrutinising financial management and
accountability from a wider perspective."2

1

John E.Martin,, The House: New Zealand's House of Representatives 1854—2004, Dunmore Press,
Palmerston North, 2004, p. 56.
2
Martin, The House, p. 226.

7

Committee reports were submitted not to the House of Representatives, but to

the Government. Reports of the Public Accounts Committee were never published.3
In 1932 the rules were changed so that the committee could consider only issues
referred to it by the Government or the House. Following this change, few issues were
referred to the committee and even fewer reports were tabled in the House.4

Public Expenditure Committee, 1962-1985
8

In 1962 the Public Accounts Committee was replaced by the Public

Expenditure Committee. It consisted of 12 members who examined the estimates and
reported on possible economies, scrutinised the public accounts and those of Crown
corporations, and, in collaboration with the Controller and Auditor-General, inquired
into matters referred to it by the House.5 During this time it was the only select
committee with the ability, albeit limited, to undertake inquiries on its own initiative.6

9

The Public and Expenditure Committee broadened its role to include the

discussion of policy matters, and undertook a number of investigations of public
bodies beyond the bounds of parliamentary appropriation. From 1972, however, its
estimates discussion was no longer permitted to include policy matters, and as its
reports began to be tabled late in the session they were no longer debated in the
House.7

Finance and Expenditure Committee, 1985 to the present
10

The Public Expenditure Committee was abolished in 1985 and the Finance

and Expenditure Committee took over its appropriation co-ordinating function.8 Its
ability to scrutinise public accounts was strengthened in 1986 and again in 1994.9 The
Finance and Expenditure Committee is one of thirteen subject select committees
established at the beginning of each Parliament to which the House may refer bills,
petitions, international treaty examinations, and other Parliamentary matters that fall

3

http://www.teara.govt.nz/! 966/G/GovernmentParIiament/ParliamentAndThePublicService/en
Martin, The House, p. 261.
5
Martin, The House, pp. 261-262.
6
David McGee,, Parliamentary practice in New Zealand, 3rd ed., Dunmore Publishing, Wellington,
2005, pp. 426-427.
7
Martin, The House04, pp. 262, 275.
8
McGee, Parliamentary practice in New Zealand, p. 451.
9
Martin, The House, p. 307.
4

within their respective subject areas. The committee can also initiate inquiries into, or
receive briefings on, any business within its subject area.1 The subject area of the
Finance and Expenditure Committee covers matters relating to the auditing of the
financial statements of the Government and departments, Government finance,
revenue, and taxation.

11

The Finance and Expenditure Committee takes a lead role in the parliamentary

oversight and scrutiny of proposed and past Government expenditure and reviews of
the annual performance and operations of Government departments, Crown entities,
public organisations, and State-owned enterprises. All Estimates examinations stand
referred to the Finance and Expenditure Committee when the Budget is presented, and
the committee can either examine Votes itself or refer them to the appropriate subject
select committees for examination. Similarly, the Finance and Expenditure
Committee can retain financial review examinations of the performance and
operations of departments or entities, or can allocate them to the appropriate subject
select committee. The Finance and Expenditure Committee is also responsible for
examining the Government's Budget policy statements and the annual financial
statements of the Government.

Interface with the Auditor-General in financial accountability processes
12

The Auditor-General, like all public-service entities and officers of

Parliament, is required by the Public Finance Act 1989 to present to the House an
annual report at the end of each financial year. The annual report enables the AuditorGeneral to explain to Parliament and the public what he or she has done and how well
the office has performed during the year. It includes financial and non-financial
information, and discusses the extent to which the office has achieved it goals for the
year.

13

Once the annual report of the Auditor-General is presented to the House, the

financial review of the Office stands referred to the Finance and Expenditure
Committee for examination. The Finance and Expenditure Committee examines the
performance and operations of the Office over the previous financial year and reports

1

McGee, Parliamentary practice in New Zealand, p. 238.

on this to the House. During the Budget process, the Finance and Expenditure
Committee examines the estimates for Vote Audit.

The Controller and Auditor-General and the Annual Plan
13

The Controller and Auditor-General, commonly referred to as the Auditor-

General, is an Officer of Parliament. As an Officer of Parliament he or she is
independent of the executive and of Parliament in discharging the functions of the
office. The Auditor-General is, however, answerable to Parliament for the
stewardship of the public resources entrusted to the office.

14

The office employs staff and engages private-sector auditors to assist the

Auditor-General in carrying out the duties of the office. The office's staff are
employed outside the public service, but adhere to public service standards.

15

The work of the Controller and Auditor-General is carried out by two business

units—the Office of the Auditor-General and Audit New Zealand. Audit New Zealand
is the operating arm of the office. Its business is to provide annual audits and other
assurance services to public entities.

16

The Office of the Auditor-General
•

sets policy and standards

•

undertakes strategic audit planning

•

appoints auditors and oversees their performance

•

undertakes performance audits

•

authorises approvals under the Local Authorities (Members' Interests) Act
1968

•

responds to enquiries from ratepayers, taxpayers, and members of Parliament.

Draft annual plan of the Auditor-General
20

Section 36 of the Public Audit Act 2001 requires the Auditor-General to

prepare and submit a draft annual plan, listing the proposed work programme for the
year, to the Speaker of the House of Representatives at least 60 days before the

beginning of each financial year. The plan must be finalised and presented before the
beginning of the financial year.

21

This presentation of a draft annual plan to the House is an important way of

allowing Parliament some limited input into the Auditor-General's proposed work
programme. The Auditor-General, after considering any comments from the Speaker
or select committees, may amend the plan. He or she is also required to indicate in the
plan the nature of any changes to the work programme requested by the Speaker or
any select committee but not included in the plan. In this way the Auditor-General
may ensure that the work of his or her office remains relevant and responsive to the
needs of its key stakeholders—Parliament and the public.11

Providing comment on the draft annual plan
22

The Finance and Expenditure Committee is responsible for facilitating select

committee comment on the draft annual plan. Timeframes for commenting on the
plan—and facilitating the comment of other select committees—are usually tight as
the plan must be presented at a specified stage in the Budget cycle.

22

In December 2002 the Finance and Expenditure Committee, after consulting

the Auditor-General, made a special report to the House noting the process it intended
to use to facilitate robust comment by select committees on the annual plan. This
process was intended to allowing sufficient review and consideration time for
committees to arrive at meaningful comment, and it is still used today.

23

Preliminary draft work programmes are now sent to subject select committees

each December for review and comment. The Office of the Controller and AuditorGeneral has offered to brief committees on the preliminary draft, and this opportunity
has been taken up by some committees. Comments are delivered to the AuditorGeneral by late February. The Auditor-General, may amend the plan after considering
any comments. The Auditor-General then prepares the statutory draft annual plan for
submission to the Speaker in March.

11

Controller and Auditor-General, The Auditor-General's proposed work programme for 2009/10:
document for consultation with members of Parliament, p. 4.

24

As the legislation envisaged, after its presentation the Finance and

Expenditure Committee circulates the draft annual plan to select committees for
comment. The Finance and Expenditure Committee co-ordinates select committee
responses, which are forwarded to the Auditor-General by the end of April so that the
final annual plan can be presented by the Speaker to the House before the beginning
of the financial year.

25

This useful process was established, and has been maintained, in large part

because of the respect the Parliament and the Auditor-General have for each other's
roles. In agreeing to deliver a preliminary draft for comment, the Auditor-General
acknowledges the useful part that Parliament can play in ensuring the work of his
office remains relevant and responsive to stakeholders. However, in providing
comment, we Parliamentarians must remain mindful of the Auditor-General's
independence. In this way, the implementation of this review process itself has
helped to strengthen understanding, and respect, in the relationship between the
Parliament and the Auditor-General.

An unusual set of circumstances
26

A number of unusual factors have arisen recently which may affect the

relationship between Parliament and the Auditor-General in New Zealand, and change
some of the ways in which we interact.

27

The new Government established after the 2008 General Election and the

economic recession being felt around the globe may of course have some impact on
the operations of the two bodies, and perhaps the interface between them, in various
ways.

28

In response to the credit crunch and the collapse of financial institutions,

Governments around the world have guaranteed and / or underwritten wholesale and
retail financial activity or even nationalised failed financial institutions. The
implications of that for public finances cannot be underestimated. Governments will
now have to measure, quantify, and qualify financial risks that many central banks,
financial institutions, and auditors did not account for correctly in the first instance,

leading to the systemic financial market failure that now confronts the world. The
pressure upon the auditors of public accounts will be intense. International Financial
Reporting Standards will result in large swings in the valuations of sovereign balance
sheets. On top of this, the exit strategies of Governments from guarantees and equity
holdings will have to be considered. Adherence to the demands of stock exchanges'
protocols that requires almost instant release of market sensitive information will
create tension with the often slower moving public sector processes.

29

However, there are two specific changes that relate directly to the operations

of the Auditor-General and I watch with interest to see how—or if—they affect the
relationship between Parliament and the Auditor-General. The first is reports of the
Auditor-General, and the second is his statutory retirement.

Reports of the Controller and Auditor-General
30

The Auditor-General may report to the House at any time on matters arising

out of the performance and exercise of his or her functions, duties, and powers. These
reports can include reports on inquiries and performance audit reports.

31

Before 2009, these reports were presented to the House and remained there.

In 2008 the Standing Orders of the New Zealand House of Representatives were
reviewed and republished. Under the new Standing Orders reports from the AuditorGeneral, once tabled in the House, are referred to the Finance and Expenditure
Committee. The Finance and Expenditure Committee may choose to consider these
reports itself or refer them to the relevant subject committees for examination.12

32

Since this new Standing Order has been in force, four reports have been

presented by the Controller and Auditor-General. Three have been referred to subject
select committees, and one has been retained by the Finance and Expenditure
Committee. The Auditor-General has made his office available to assist committees in
their examination of his reports. It will be interesting to see how this new interface
between Parliament and the Auditor-General progresses over the coming year. It
could be expected that it, like the review of the annual plan, this new interface may

12

See Standing Order 387. Standing Orders of the House of Representatives, 2008, p. 118.

help strengthen the respect and support that Parliament and the Auditor-General
accord each other.

Statutory retirement of the Auditor-General
33

Schedule 3 of the Public Audit Act 2001 requires Auditors-General to step

down after seven years and prohibits their being reappointed. We must note with
some trepidation that the term of the current Auditor-General, the first appointee
under the Act, is due to end in May of this year.

34

The Officers of Parliament Committee, which is responsible for the

appointment of a new Auditor-General, has recently established a sub-committee to
undertake a selection process. Once this process is complete, the Officers of
Parliament Committee will report to the House and, upon the recommendation of the
House, the Governor-General will appoint a new Auditor-General. I take this
opportunity to thank Mr Brady for his time as Auditor-General, and wish him well for
the future.

35

Mr Brady has helped to establish some of the key processes where Parliament

and the Auditor-General interact, and I am hopeful that the yet-to-be-appointed
Auditor-General will wish to respect and maintain the processes that Mr Brady has
helped to build, which have us working so well together.
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Presentation to ACPAC 2009
Mr Bob Stensholt, MP
Chair
Public Accounts and Estimates Committee (PAEC)
Parliament of Victoria
Australia

Enhancing public financial and performance reporting and accountability in
Victoria, sharing the PAEC's achievements to date including recent proposed
reforms to Victoria's public finance practices and legislation

Introduction and Objectives
The Public Accounts and Estimates Committee (PAEC) of the 56th Parliament of Victoria was
established in February 2007, comprising of ten members, the highest number of all Joint
Parliamentary Committees, so as to enable a wider representation of minor parties.
Its ten members combined represent four parties, the Australian Labor Party (ALP), the Liberal
Party and the National Party (as a 'Coalition') and the Greens. Six members are nominated
from the Legislative Assembly (lower house) and four from the Legislative Council (upper
house),
This presentation aims to inform ACPAC 2009 delegates about the diverse and unique
responsibilities and. annual Inquiry program of the PAEC and to highlight important proposed
reforms to the Victorian Government's financial and performance reporting to Parliament that
the Committee is currently examining, with its Report on these reforms nearly finalised.
The PAEC's statutory responsibilities and functions
In relation to Committee statutory responsibilities and functions, delegates will be aware that
the PAEC in Victoria is unique compared to other Public Accounts Committees in Australasia
and other Westminster systems in that the Victorian PAEC has statutory responsibilities in
relation to the Budget Estimates.
The Committee has wide-ranging statutory-based powers and accountabilities to Parliament
derived from Victorian legislation:
•
•
•

The Parliamentary Committees Act 2003;
The Audit Act 1994; and
Part V of the Constitution Act 1975.

The Committee has functions and powers under to review, scrutinise, inquire and report on all
matters relating to State public sector finances and public sector administration, budget
estimates and budget financial and performance outcomes
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Its statutory responsibilities are manifold and commit the PAEC to a very intensive year-round
program of activities involving consideration of matters of high-level, technically complex and
sensitive nature, and a plethora of Inquiries referred to it by Parliament, the Premier and the
Committee itself. The Committee has broad powers to instigate self-references on Inquiries.
Owing to the Committee's unique and far-ranging responsibilities, the delivery of increasingly
high standard reports to Parliament as part of its core functions and public Inquiries is
expected.
Its accountabilities to Parliament can be broadly classified into:
•

Annual year-round core functions (namely, Budget Estimates, Financial and Performance
Outcomes and Auditing functions. The Budget Estimates Inquiries involve the conduct of
hearings with Ministers); and

•

Public Accounts functions (namely, conduct follow-up reviews of the findings and
recommendations of the reports of the Auditor-General, which involve public hearings).This
function also enables the Committee to hold public Inquiries on any matter relating to
financial administration or public sector management referred to the Committee.

The Committee also undertakes special Inquiries from time to time into specific aspects of
public administration either selected by the Committee for examination or referred to it by the
Governor-Council on behalf of the Parliament or government. The Committee has reported on
diverse subject matters such as its Inquiries into:
•
•
•

Strengthening Government and Parliamentary Accountability;
Trustee arrangements for the Parliamentary Superannuation Fund; and
currently, Victoria's Public Finance Practices and Legislation.

Since its formation, the PAEC of the 56th Parliament has overhauled the manner and
frequency of its reporting to Parliament, with a focus on enhancing government accountability
and usefulness of information to Parliamentarians and the public.
For instance, in relation to its Budget Estimates Inquiry, the Committee made a decision that
that this important Inquiry would better serve debate in both Houses on the Appropriation Bills
by the Committee's tabling of its report in three parts on the Budget Estimates. Parts One and
Two contain summaries of issues raised at public hearings that the Committee holds with the
Premier, Treasurer, Attorney-General and Ministers, together with full transcripts of hearings.
These two reports are tabled in a timely manner to facilitate House debates on the
Appropriation Bills on the Budget.
On frequency, over a period of two years, 2007 and 2008, the PAEC has tabled 16 reports to
Parliament comprising a total of 343 recommendations.
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Table 1: Reports of the PAEC, 56th Parliament of Victoria
Report Number

Title of Report

73

Report on the 2007-08 Budget Estimates Part One

24 May 2007

73

Report on the 2007-08 Budget Estimates Part Two

7 June 2007

73

Report on the 2007-08 Budget Estimates Part Three

20 September 2007

74

Report of the Appointment of a person to
conduct the financial audit of the Victorian
Auditor-General's office

7 June 2007

75

Report of the Appointment of a person to
conduct the performance audit of the
Victorian Auditor-General's office

21 June 2007

76

Report on Trustee arrangements for
governing the Parliamentary Contributory
Superannuation Fund

11 October 2007

77

2006-07 Annual Report

31 October 2007

78

Report on strengthening government and
parliamentary accountability in Victoria

9 April 2008

79

Report on the 2006-07 financial and
performance outcomes

8 May 2008

80

Report on the 2008-09 Budget Estimates Part One

29 May 2008

80

Report on the 2008-09 Budget Estimates Part Two

12 June 2008

80

Report on the 2008-09 Budget Estimates Part Three

15 October 2008

81

Notification of new Inquiry into Victoria's
public finance practices and legislation

11 June 2008

82

Review
of
the
Findings
and
Recommendations of the Auditor-General's
Reports tabled July 2006 - February 2007

13 November 2008

83

Annual Report 2007-08

9 October 2008

84

New
Directions
in
Accountability
(Preliminary Report) - Inquiry into Victoria's
Public Finance Practices and Legislation

13 November 2008

Date Tabled

i

Source: Public Accounts and Estimates Committee, 2006-07 Annual Report and 2007-08 Annual Report
The Committee is currently preparing to table an additional three Reports in early May 2009
pertaining to:
•
•

2007-08 Financial and Performance Outcomes Inquiry;
Review of the Findings and Recommendations of the Auditor-General's Reports tabled
March 2007 - December 2007; and
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•

New Directions in Public Finance and Accountability, Final Report, Inquiry into Public
Finance Practices and Legislation.

Delegates will be interested to learn that under the Audit Act, the Committee has taken on an
enhanced role as the Audit Committee of the Parliament. Effectively the Committee stands as
a mediator between the Auditor-General and executive government, and supports the
independence of the Auditor-General on behalf of the Parliament.
The Committee and the Auditor-General have the common aim of enhancing public
accountability and their roles in contributing, on behalf of Parliament, to improving the standard
of resource management in the Victorian public sector, are complementary in nature.
The Committee has approved renewed and more intensive activities for the:
«

Follow-up reviews of the findings and recommendations of the Auditor-General's Reports,
on a prioritised six-monthly basis; and

•

Analysis and managing of scoping of prospective performance audits proposed by the
Auditor-General in line with his Audit Plan.

The Committee is assisted in these responsibilities by its four-member Audit Sub-Committee,
another new initiative of the Committee. This Sub-Committee also facilitates the professional,
consultative and cooperative relationships between the Auditor-General and the Committee.
This year, the number of audit specifications of varying complexity to be reviewed by the
Committee is expected to total over 50 in number. The Committee also appoints independent
financial and performance auditors to review the operations and performance on the AuditorGeneral's Office.
The matters to be considered in the follow-up reviews of Auditor-General's findings and
recommendations are of varying technical complexity and involve sensitivities that impact on
Departmental efficiency of administration, service delivery and program management, those
that involve risk and probity issues. They can also include matters that highlight inadequate
monitoring and accountability measures instituted by Departments and related agencies. The
follow-up reviews spanning an average of six-months each encompass reviewing batches of 12
to 15 reports tabled by the Auditor-General about 12 months prior hence (to allow for a
reasonable period of time for Departments to implement or commence implementing
recommendations).
Examples of priority one topics considered in two current rounds of follow-up reviews
encompassing public hearings with Departmental Secretaries and heads of agencies are:
-

State investment in Major Events;

-

Maintaining Victoria's Rail Infrastructure Assets;

-

Promoting Better Health through Healthy Eating and Physical Activity;

-

Improving our Schools: Monitoring and Support; and

-

Funding and Delivery of Two Freeway Upgrade projects.
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Each year, the Committee also considers the Auditor-General's forward audit program
contained in an Annual Plan and the proposed annual budget for the Auditor-General's office.
The consultation and communicative relationship between the Auditor-General and the
Committee is contained in a Protocol Statement, which is akin to a Statement of Intent
governing relationships between two independent bodies.
On enhancing public accountability, a significant Inquiry that the Committee is currently
undertaking is entitled New Directions in Public Finance and Accountability for its Inquiry into
Victoria's Public Finance Practices and Legislation, key areas of investigation of which will be
highlighted in this presentation.
In June 2008, the Committee notified Members of both Houses of Parliament in Victoria of its
Inquiry into Victoria's Public Finance Practices and Legislation. This Inquiry was conducted at
the same time as the Government's comprehensive review into the Financial Management Ad
1994 and related legislation, known as the 'public finance bill1 project.
Victoria is already a world leader in financial reporting, with advanced accrual based budgeting
and appropriation frameworks. The Committee considered that the Government's review of the
legislation provided an opportunity for it to build on its past achievements and adopt a leading
edge resource management and accountability framework.
In November 2008, the Committee issued a preliminary report entitled New Directions in
Accountability1 which outlined a range of issues, which the Committee considered could be
included in the new legislation and action that could be undertaken by the Government, aimed
at enhancing the financial management of the public sector and reporting requirements to
Parliament. The issues identified by the Committee accorded with best practice in international
jurisdictions.
Since the issue of the preliminary report, the Committee has considered the feedback received
on the ideas and options that were put forward in that report which assisted the Committee's
considerations and the contents of its final report, due to be tabled in May 2009.
I would like to give delegates some insight and a preview into areas that the Committee is
considering for recommending reform in financial and performance reporting practises.
This report of the Committee focuses on these key areas, amongst other areas, the:
•

Budget framework;

•

Appropriation framework; and

•

Accountability framework - both financial and performance reporting.

I intend to focus my presentation on proposed reforms in these key areas to enhance financial
and performance reporting in the Victorian public sector to Parliament,

1

Public Accounts and Estimates Committee, New Directions in Public Finance and Accountability,
Preliminary Report, Inquiry into Victoria's Public Finance Practices and Legislation, November 2008.
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Budget framework
Victoria currently has in place an accrual based budget and appropriation framework, with its
key focus on outputs.
The Financial Management Act 1994 requires the Victorian Government to annually prepare
Budget Papers (including Estimated Financial Statements) and table them in Parliament with
the Annual Appropriation Bills.
Currently, the Victorian Government is also required to prepare an annual Budget Update
which must be tabled in Parliament by 15 December, and a Pre-election Update which must be
released within 10 days after the issue of the writ for an election.
The Act also currently requires financial policy objectives (both short and long term) and
strategies statements (including key financial measures and targets) to be outlined in the
Budget Papers and Budget Update, covering the financial year to which the budget or budget
update relates and the following 3 financial years. Long term planning documents could also
be produced on a regular basis.
At present, the Victorian Government also includes comprehensive information on the activities
of the Victorian budget (general government) sector in the Budget Papers.
The Committee has identified, for examination, a number of areas where opportunities exist for
enhancing the information recorded in the Budget Papers, including that:
•

A greater focus on outcomes could be progressively instituted, particularly linked to the
Government's long-term goals in its policy vision in Growing Victoria Together,

•

Performance indicators to be subject to on-going review to ensure that they reflect
appropriately the service outcomes;

•

The timeframes covered in the Budget Papers could uniformly disclose data for the
three forward years and the two years prior to the budget year;

•

A reconciliation could be included of the value of the appropriations recorded in the
Annual Appropriation Bills with those recorded in the Budget Papers;

•

The Budget Papers could disclose additional details of ongoing capital asset
construction projects;

•

Various estimated financial statements could disclose forward estimates and actual
(projected) results, and contingent expenses for operating purposes; and

•

Individual entities could be required to prepare annual plans (sometimes referred to as
strategic plans or resource plans) which clearly outline, among other matters, their
contribution to the State budget.
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These opportunities for reform are consistent with better practice codes for fiscal and budget
transparency enunciated by the IMF2 and the OECD3.

Appropriation framework
The appropriation framework in Victoria is based on the Constitution Act 1975, annual
Appropriation Acts and standing legislation, known as special appropriations, which are
supplemented by discretionary budget management arrangements outlined in the Financial
Management Act 1994 eg the use of warrants.
The current Victorian government review of the Financial Management Act 1994 to determine
the appropriate budget framework could result in a change in the purpose of funding stipulated
in appropriations acts from the provision of outputs to the provision of outcomes.
A number of jurisdictions have appropriations for specific outcomes, with output and outcome
information contained in the budget papers. The Australian, Netherlands, United Kingdom and
Swedish governments have in place appropriations for outcomes and not for outputs. The
Commonwealth Government of Australia appropriates funds for operating purposes at an entity
level based on the entity's outcomes in relation to their outputs, administered expenses, and
payments to States, ACT, NT and local government. Funds for non-operating purposes (capital
purposes) are also appropriated at an entity level,
The Committee is examining the merit of accrual-based annual appropriation of funds for
individual outcomes.
The Committee is also considering separate appropriation authority relating to operating and
capital expenditures, as well as multi-year appropriation authority for capital expenditures as
capital projects require long planning and construction periods. In relation to capital works, the
Budget Papers could disclose the expenditure estimates for the budget year and the three
forward years, and the balance of the projected expenditure after that period.
Accountability framework - both financial and performance reporting
Financial Reporting - On Timeliness and Frequency
Victoria has been at the forefront of financial reporting at an entity and whole of government
level.
The information gathered by the Committee disclosed that both Sweden and the
Commonwealth of Australia produce mid-year interim reports similar to Victoria, while British
Columbia and Western Australia produce interim reports on a quarterly basis, and New
Zealand and Canada on a monthly basis. Only the interim reports produced in Sweden are
subject to audit review.
The ultimate aim in interim reporting, especially in reporting the results of the budget sector to
Members of Parliament, is to provide complete, reliable and useful information which should be
available on an on-going (real time) basis.
2

International Monetary Fund, Code of Good Practises on Fiscal Transparency, 2007, Washington
D.C., United States of America
3
OECD, Best Practises
Practi for Budget Transparency, OECD Journal on Budgeting, Volume 1, No. 3,
2002, Paris, France.
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The information required should not be restricted to financial information, but should include
both key financial and non financial performance information associated with both outputs and
outcomes.
However, the Committee recognises that to make available complete, reliable and useful
financial and non financial performance information for day to day decision making, and ensure
accountability on an on-going (real time) basis, relies on entities having in place appropriate
management information systems.
The Victorian legislation currently requires that the audited whole of government financial report
(annual financial report) be tabled in Parliament by 15 October, Based on the experiences in
other jurisdictions (eg Sweden, British Columbia, New Zealand and Western Australia), the
Committee is considering the merit of a shorter reporting time period,
Victoria is well placed compared with other jurisdictions in public sector entities producing
audited financial reports and making them available for tabling in Parliament, The majority of
public sector entities have publicly reported on a full accrual basis for a number of decades.
While quality financial reports are produced, opportunity exists to implement enhancements
which may assist in their overall usefulness for users.
The legislation currently requires all entities' report of operations, including audited financial
reports, to be tabled in Parliament by 31 October, The time period for reporting at an entity
level could also be shortened based on the experiences in other jurisdictions and the
requirements of Corporations law in reports of public companies.
Meeting the Needs of Users
Some jurisdictions (such as the United States) are experimenting with providing, as part of the
annual reporting process, summarised financial information to assist users in better
understanding the financial affairs of the entity, in addition to detailed financial reports as part of
the annual reporting process, which may appeal to a wider audience,
While such summaries may prove to be useful in the longer term, from a public accountability
perspective, they could be supported by more detailed reporting, such as the audited financial
report,
Consideration could be given to producing a two page summary which incorporates key
extracts from the financial statements and performance statements, including comparative
data, and is cross referenced to the detailed statements.
The summary should form an integral part of the annual report and appear immediately before
the detailed financial and performance statements. The summary should not be seen as a
substitute for the detailed discussion and analysis of the statements (which should include
comparative information for up to five years) which is a key part of the report of operations.
The summary should assist users of the financial report, including Members of Parliament.
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Financial Reporting Standards
While accountability reports are currently required to be prepared in a manner and form
determined by the responsible Minister, the legislative framework could be enhanced to also
require that they are prepared in accordance with the accounting profession pronouncements,
namely the Australian Accounting Standards. Such an approach would enhance the credibility
of the accountability of the Government.
To assist users and preparers of financial reports, the level of disclosure in general purpose
financial statements could vary depending on the size of the entity.
Performance Reporting
The Committee in its May 2008 Report on the 2006-07 Financial and Performance Outcomes4
stated that:
"The quality and quantity of performance information reported was generally poor, but there
were a small number of agencies and departments that have adopted excellent reporting
practices.
Aside from the requirements of the Financial Reporting Directives and the output targets from
the budget process, most reports include little or no information about their performance during
the year. Most reports focus primarily on reporting activities and projects, rather than
achievement of objectives.
... Structure aside, the quality of performance information provided in most annual reports is
very poor and would appear to reflect a degree of confusion by agencies about the purpose
and nature of annual reporting. Annual reports should be about enhancing the accountability of
agencies but may appear to view them as little more than a public relations exercise. The
Committee noted the following issues relating to the quality of performance reporting in annual
reports:
•

few agencies have reported performance against milestones and targets...

•

the planned objectives of activities and projects are rarely established...

•

none of the annual reports reviewed made good use of benchmarking data...

•

where agencies have reported performance data it is often presented on its own
without reference to the performance in previous years..."

Based on an analysis of a number of jurisdictions' accountability processes, the trend in public
performance reporting is to focus on both outcomes and outputs.

4

Public Accounts and Estimates Committee, Report on the 2006-07 Financial and Performance
Outcomes, May 2008, pp 666-667
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The Committee identified from its visits to the various overseas jurisdictions that every
jurisdiction struggled with the notion of identifying the appropriate performance indicators. This
issue lies not with whether the targets are achieved, but whether they are the right targets,
whether they properly demonstrate the desired outcomes, and whether the targets skew the
performance of the agency - in other words, trying to meet the target rather than trying to
deliver on core objectives. In addition, if the targets are achieved, there is a further issue as to
the soundness of the underlying data.
For those jurisdictions that publicly report performance information, the Committee recognised
that it is an ongoing challenge to ensure that the performance indicators and targets are both
relevant and appropriate, and that the underlying systems are in place to provide reliable
information.
Progressive jurisdictions have required that all public sector entities to produce audited
performance reports (including efficiency and effectiveness indicators) and include them, with
their audited financial reports, in their annual reports tabled in Parliament.
In the Victorian public sector, there are varying requirements with regard to the reporting of
performance information, such as:
•

Departmental annual reports are required to disclose unaudited performance
information which includes among other things:
-

-

a comparison of the output targets specified in the State Budget with actual
performance against those targets;
a comparison between their portfolio financial statements published in Budget
Paper No. 4 and actual results for the portfolio for the corresponding financial
year; and
a summary of their financial results.

Regional water authorities are the only entities required to disclose in their annual reports an
audited statement of performance.
At a whole of government level, the Victorian Budget Papers disclose a range of high-level
measures which are aimed at illustrating how the Government is progressing in achieving its
Growing Victoria Together vision and goals.
The Committee has taken an early view that Parliament and the community would benefit from
greater consistency in the reporting of performance information across the public sector,
That concludes this presentation on the directions of the PAEC towards proposed reforms to
Victoria's public finance practices and legislation, It is anticipated that its final report will be
tabled in May 2009.
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PACs and PPPs
Irrespective of any ideological preferences that various governments may have, providing value
for public money should always be of central concern. This premise underpins the establishment
and ongoing operation of public accounts committees (PACs) within the Westminster system of
government. Increased involvement in the provision of public services by private enterprise has
made executive government services financially more complex; as such, the ability of PACs to
subject public expenditure to appropriate levels of scrutiny is paramount in promoting and
maintaining transparency and accountability.1

Public-Private Partnerships
In accord with developments internationally, public-private partnerships (PPPs) have recently
become an increasingly popular method by which Australian Governments have sought to procure
and provide public infrastructure and associated services.2 This trend is reflective of the potential
benefits that can be derived as a result of engaging the private sector in the provision of public
goods and services. In the right circumstances, PPPs have the capacity to provide significant value
for money to taxpayers as a result of cost savings and other efficiencies offered by private sector
expertise.
For this very reason, the private sector in Australia has, on a contractual basis, long provided
services to the public sector; similarly, a significant portion of the public infrastructure in
Australia was built and is owned and operated privately. PPPs, however, are distinct in that while
public infrastructure is built and owned privately, government continues to deliver the 'core
services' associated with the infrastructure, while the private sector delivers ancillary services.4
Infrastructure Australia defines the principal features of PPPs as follows:
• provision of a service involving the creation of an asset involving private sector design,
construction, financing, maintenance and delivery of ancillary services for a specific
period;
m
a continuation by government through land, capital works, risk sharing, revenue
diversion, purchase of the agreed services or other supporting mechanisms; and

1

Watson, D., 'The challenge for public accounts committees in evaluating public-private partnerships',
Australian Accounting Review, vol. 14, no.2, July 2004, p78.

2

Wettenhall, R., 'The rhetoric and reality of public-private partnerships', Public Organization Review, vol. 3,
no.1,2003, p77.

3

Webb, R., and Pulle, E., 'Public Private Partnerships: An Introduction', Research Paper no. 1 2002-03, 24
September 2002. Available at: http://www.aph.gov.au/library/pubs/rp/2002-03/03RP01 .pdf
Accessed
31 March 2009.

4

Department of Treasury and Finance, Partnerships for Growth. Policies and Guidelines for Public Private
Partnerships in Western Australia, Government of Western Australia, Perth, December 2002, p3.
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• the private sector receiving payments from government (or users in economic
infrastructure) once operation of the infrastructure has commenced and contingent on
the private sector's performance in supplying the services.
Despite their popularity, PPP arrangements are still a relatively new phenomenon, and as such
their merits and shortcomings remain a topic of considerable research and debate. Consequently
some Australian Governments - in particular, the Government of Western Australia - have taken a
conservative approach toward them. While the Government has a successful history of engaging
the private sector in the procurement of public infrastructure, these arrangements have generally
not met the Infrastructure Australia PPP criteria. In December 2002, the Western Australian
Department of Treasury and Finance issued Partnerships for Growth, a policy and guidelines
document for Government agencies and private organisations engaged in the development of PPPs
in the state. Notably, the District Court building, completed in mid-2008 in the Perth Central
Business District, stands as the sole example of public infrastructure procured and maintained via
the PPP method described in Partnerships for Growth in Western Australia.

The Positives
When successful, PPPs deliver increased financial efficiency in the provision of public
infrastructure and generate significant positive externalities. The Western Australian Chamber of
Commerce and Industry asserts that in allowing Government to apportion some of the risk
inherent in the provision of public services to the private sector, PPPs further limit taxpayers'
exposure to risk in commercial activities; significantly, they also offer an opportunity for
Governments to deliver necessary infrastructure or services without compromising the fiscal
integrity of Government budgets.6 Being privately financed, the argument is also often advanced
that PPPs can help to alleviate, to some extent, the problem of Governments crowding out private
investment.

The Negatives
PPPs, however, are not without their detractors, particularly as PPPs have implications for the
Westminster tenet of accountability. Proprietary information is a fundamental component of
private sector competit-ion.7 The existence of proprietary information within government business,
of course, creates an 'accountability dilemma.' If, as the Westminster system would have it,
political leaders and Governments are to be held accountable for their actions, information must be
publicly available. As such, those opposed to PPPs often assert that proprietary information is
irreconcilable with the taxpayers' right to public scrutiny.

5

Infrastructure Australia, National PPP Guidelines Overview, October 2008, p3. Available at:
http://www.infrastructureaustralia.gov.au/files/Overview_3_10_1008.pdf
Accessed on 28 March
2009.

6

Submission No. 2 from Chamber of Commerce and Industry Western Australia, 13 March 2009, pi.

7

Stigilitz, J., & Wallsten, S., 'Public-private technological partnerships: promises and pitfalls', American
Behavioral Scientist, vol, 41, no.l, 1999, pp 10-33.

8

Watson, D., 'The challenge for public accounts committees in evaluating public-private partnerships',
Australian Accounting Review, vol. 14, no.2, July 2004, p78.
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PPPs are also criticised on the basis that private enterprise and public administration are motivated
by conflicting interests. Where the private sector may be motivated by a desire to achieve returns
on investment by taking on risk, the public sector is generally more risk-averse.9
Fundamentally then, PPPs are about risk, offering benefits by apportioning risk to those with the
financial capacity and administrative expertise to obviate it. Crucially, however, they carry a set of
inherent risks - financial, political, social and otherwise. These risks are often significant and, as
demonstrated by several Australian case studies, failure to give adequate consideration to them
can have wide-reaching negative consequences.

Risky Government Business
Broadly, the risks associated with PPPs can be classified into two main groups: project risks and
general risks. Project risks are those associated directly with the specific project at hand,
generally in relation to the manner in which the project is managed. General risks, on the other
hand, are the natural, political, regulatory, legal and economic events that affect the general macro
environment in which the project is carried out.
Adequately and accurately modelling risk is crucial to the success of any PPP. As such, a great
deal of research exists in relation to establishing comprehensive and accurate risk matrices by
which project risks can be quantified, and general risks can be considered, prior to the
establishment of any PPP. In the seminal Public Private Partnerships, Grimsey and Lewis classify
PPP project risk into distinct categories, and it is within these categories that specific project risks
can be classified and then quantified." These risk categories are outlined and exemplified in the
attached table:

Reijniers, J., 'Organization of Public-Private Partnership Projects', International Journal of Project

Management, vol. 12, 1994, pl38.
Ng, A., & Loosemore, M., 'Risk allocation in the private provision of public infrastructure', International
Journal of Project Management, vol, 25, 2007, p69.
Grimsey, D., & Lewis K., Public Private Partnerships, Edward Elgar, Cheltman, UK,, 2004.
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Type of risk

Source of risk

Risk taken by

Site conditions

Ground conditions, supporting structures

Construction contractor

Site preparation

Site redemption, tenure, pollution/discharge, obtaining permits,
community liaison
Pre-existing liability

Operating company/project company
Government

Native title, cultural heritage

Government

Fault in tender specifications
Contractor design fault

Government
Design contractor

Cost overrun

Inefficient work practices and wastage of materials
Changes in Jaw, delays in approval, etc.

Construction contractor
Project company/investors

Delay in completion

Lack of coordination of contractors, failure to obtain standard planning
approvals
Insured force majeure events

Construction contractor

Failure to meet performance criteria

Quality short fa 11/defecis in construction/commissioning tests failure

Construction contractor/project company

Operating cost overrun

Project company request or change in practice
Project company/investors
Industrial relations, repairs occupational health and safety, maintenance. Operator
other costs
Government change to output specifications
Government

Delays or interruption in operation

Operator fault
Government delays in granting or renewing approvals providing
contracted inputs

Operator
Government

Shortfall in service quality

Operator fault
Project company fault

Operator
Project company/investors

Contractual violations by government-owned support network
Contractual violations by private supplier

Government
Private supplier

Site risks

Land use
Technical risks

Construction risks

Insurer

Revenue risks
Increase in input prices

Other

Project company/investors

Changes in taxes, tariffs

Fall in revenue

Project company/investors

Demand for output

Decreased demand

Project company/investors

Fluctuations with insufficient hedging
Payments eroded by inflation

Project company/government
Project company/government

Floods, earthquakes, riots, strikes

Shared

Changes in law

Construction period
Operating period

Construction contractor
Project company, with government
compensation as per contract

Political interference

Breach/cancellation of licence
Expropriation
Failure to renew approvals discriminatory taxes, import restrictions

Government
Insurer, project company/investor
Government

Combination of risks

Equity investors followed by banks,
bondholders and institutional lenders

Sponsor suitability risk

Government

Technical obsolescence
Termination
Residual transfer value

Project company
Project company/operator
Government, with compensation

Financial risks
Interest rates
Inflation
Force majeure risk

Regulatory/political risks

Project default risks

Asset risks

{Source: Grimsey and Lewis)

Inadequate risk modelling has significant negative implications for PPPs. If risks are allocated to
parties who lack the knowledge, resources or capabilities to effectively manage them, the capacity
for a PPP to deliver a value for money outcome is reduced significantly. Projects such as the New
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Southern Railway project in Sydney, which has to date required almost $1 billion in additional
State Government funding to keep it viable, provide an example of the negative effects of
underestimating or misrepresenting construction, revenue and operating risks.12 More recently, the
furore surrounding the financial underpinnings of the proposed Brisbane Airport Link have
demonstrated the dangers inherent in making use of private finance to fund public works.13
Notwithstanding the associated risks, however, the benefits of PPPs cannot be ignored. A recent
case study co-authored by the Allen Consulting Group and the University of Melbourne
comparing 21 recent PPP projects and 33 infrastructure projects procured via 'traditional' means
in Australia made a compelling case for the use of PPPs in the procurement and maintenance of
public infrastructure. The report found that PPPs 'provide superior performance in both cost and
time dimensions, and that the PPP advantage increases (in absolute terms) with the size and
complexity of the projects.' The PPP projects examined were also found to be 'far more
transparent than Traditional projects'.14
Clearly, PPPs may have wide-ranging potential benefits; in recognising this, however, it is also
clear that any potential PPP should clearly be subjected to a set of stringent criteria prior to either
party entering into an agreement. With this in mind, the PPP between the Government of Western
Australia and Western Liberty Group for the procurement and ongoing maintenance of the District
Court building in Perth's Central Business District serves as a useful case study on why risk
should be the central focus of any Government wishing to enter into a PPP.

The District Court Building
Planning for the District Court building (DCB) began in 2002, just prior to the publication of the
Partnerships for Growth policy and guidelines document.15 This planning began without a predetermined funding model; the notion of using a PPP to procure the new justice facility arose
subsequent to the decision that such a facility would be built. That said, the Partnerships for
Growth guidelines were applied to the planning process, which saw the Government engage the
services of external consultants to determine whether a PPP would provide clear and demonstrable
benefits as a procurement option.1 PricewaterhouseCoopers were asked to undertake a review of
the project; at the completion of this analysis, it was determined that a value for money outcome

1

Ng, A., & Loosemore, M., 'Risk allocation in the private provision of public infrastructure', International
Journal of Project Management, vol. 25, 2007, p73.

13

Hawthorne, M., 'Why BrisConnections has courted battle with unit holders', The Age, 28 March 2009.
Available
at
http://business.theage.com.au/business/why-brisconnections-has-courted-battle-with-unitholders-20090327-9eca.html
Accessed on 30 Match 2009

14

The Allen Consultancy Group & The University of Melbourne, Performance of PPPs and Traditional
Procurement in Australia, The Allen Consultancy Group, Melbourne, 30 November 2007, pi..

15

Appian Group, 'CBD courts project - District
http://www.appiangroup.com.au/district-court-building

16

Submission No. 4 from Government of Western Australia Department of Treasury and Finance, 2 April
2009, pi.

Court building', 2009. Available
Accessed on 30 March 2009..
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could be best achieved via a PPP procurement process that included a significant services scope.17
PricewaterhouseCoopers were then asked to provide commercial and financial advice to the key
agency stakeholders, the Department of Housing and Works and the Department of Justice. These
Departments, in collaboration with the Department of Treasury and Finance, were then able to
devise and put before Cabinet a public sector comparator.1

The Public Sector Comparator
A crucial component of any PPP, the public sector comparator (PSC) is an official estimate of the
costs associated with the delivery and operation of a project via 'traditional' means (that is, using
public sector debt). According to University of Sydney Senior Lecturer Linda English, a PSC is
comprised of four elements:
•

the raw PSC that determines the cost of the public procurement option, including the
estimated net capital and operating costs over project life;
• the cost of transferable risks that are often a key determinant of value for money and are
frequently updated to allow for variations in risk allocations as negotiations proceed prior
to contract signing;
• the financial and non-financial cost of risk retained by the Government, including that of
performance failure; and
• a competitive neutrality adjustment, to remove any net competitive advantage of the public
option (such as non-tax status) relative to the private option}9
As the benchmark figure against which PPP proposals can be compared on a value for money
basis, it is the preferred tool used in analysing the costs and benefits of risk transfer.2 It is worth
bearing in mind, however, that the task of accurately estimating the cost of procurement and
whole-of-life maintenance for any item of public infrastructure is extremely difficult and subject
to considerable margin of error; accordingly, entering into a PPP solely on the basis of PSC data
cannot be considered best practise.21 In addition, assembling a PSC is a costly exercise - and this
cost adds to the overall cost of the PPP process.
It was in recognition of the caveats associated with the formulation of a PSC that the Government
of Western Australia sought to ensure that the PSC, for what would be the state's first PPP run in
accordance with the PPP guidelines, was carefully and conservatively put together. To this end,
input into the PSC was sought from multiple stakeholders and private consultants. Parallel to the
formulation of the PSC, the Government issued a call for expressions of interest from industry
groups who might be interested in entering into a PPP, in August 2003,22 Two consortiums
17

Submission N o . 1 from the Government of Western Australia Department of the Attorney General , 9 March
2009, p 2 .

18

Submission N o . 3 from PricewaterhouseCoopers, 19 March 2009, p i .

19

English, Linda M., 'Public private partnerships in Australia: an overview of their nature, purpose, incidence
and oversight', UNSW Law Journal, vol. 29, no.3, 2006, p255.

2

Chew, A , . 'Relationship based contracting in public private partnerships: Better value for money for
government',
Bilfinger
Berger
Magazine,
vol.
2,
2007,
p4.
Available
at:
http://www.award.bilfingerberger.de/C 1257130005050D5/vwContentByKey/W26RZJUX916MARSDE/SFI
LE/Alliancing.pdf
Accessed on 28 March 2009.

21

Watson, D., ' T h e challenge for public accounts committees in evaluating public-private partnerships',
Australian Accounting Review, vol. 14, no.2, July 2004, p82.

22

Call for Expressions of Interest published in The Australian

Financial Review, 14 August 2003, p51.
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emerged and were both given approval to make bids on the project; again the Government enlisted
the aid of PricewaterhouseCoopers in assessing the bids relative to the PSC, which by this stage
had been formulated and presented to Cabinet. Both bids offered a savings estimate of between
$30 and $40 million over the lifetime of the project to the State, relative to the PSC.23
Additionally, both proposals represented an opportunity to transfer a significant portion of the risk
associated with the project (construction risk) from the State across to the private sector. Though
the estimated saving may seem significant, as this figured pertained to the entire duration of the
contract it was deemed marginal. Instead, it was on the basis of the significant risk allocation
benefits that it was decided that a PPP was the best option for Government. Ultimately Western
Liberty Group (WLG), which consisted of Multiplex and John Holland with ABN Amro, was
awarded the PPP contract, after their bid was assessed as being both financially and logistically
superior to that of rival consortium Leighton Contractors and the Macquarie Bank.24 Accordingly,
the Government entered into a 27-year contract with WLG for the provision and maintenance of
the DCB; this contract came into effect when the building was officially opened on 3 June 2008
and runs for a further 24 years, with a largely fixed annual fee of approximately $30 million.25

The Risk Assessment Matrix
Prudent identification of inherent risk is perhaps the single most critical component of a successful
PPP. At the beginning of the DCB project, a formalised, structured risk identification and
evaluation matrix was established. All relevant agencies collaborated in the process of devising
this matrix, again in close consultation with PricewaterhouseCoopers. 7
From the outset it was clear that the risk assessment matrix for the DCB project would be
somewhat unique, in that it would contain very little revenue risk. Instead of relying on public
patronage for its revenue stream, WLG would rely solely upon the revenue of only one customer:
the Government of Western Australia. Put simply, as long as the proposal from WLG correctly
prescribed their business costs, there would be essentially zero revenue risk and, as such, the
Government would guarantee WLG's status as a going concern over the life of the building.
As a result of their taxing powers, governments are able to borrow at the risk-free rate of interest.
The fact that government is able to borrow at a much cheaper rate than the private sector gives rise
to the idea that PPPs need to achieve massive cost savings to overcome the disadvantage of

23

Submission N o . 1 from the Government o f Western Australia Department of the Attorney G e n e r a l , 9 March
2009, p 3 .

24

Submission N o . 1 from the Government of Western Australia Department of the Attorney G e n e r a l , 9 March
2009, p2.

25

Submission No. 1 from the Government of Western Australia Department of the Attorney General, 9 March
2009, pi.

26

Submission N o . 1 from the Government o f Western Australia Department of the Attorney G e n e r a l , 9 March
2009, p 3 .

27

Submission N o . 3 from PricewaterhouseCoopers, 19 March 2009, p i .
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relying upon private finance. When public infrastructure is procured via the 'Traditional'
method, the cost of the required capital is indeed much cheaper; on the other hand, the
'Traditional' method of procurement means that the government (or indeed, the taxpayer, who has
underwritten the debt) owns the building, and thus all of the inherent risk involved in the project.
In 2003, when WLG tendered their submission for the DCB project, the vast majority of risk
associated with the project was construction risk and operational risk. Traditionally these are areas
of risk in which the private sector has considerable expertise. Furthermore, construction and
operational risk are two areas in which governments have a poor track record of obviating risk.
These factors further supported the use of a PPP in the procurement process.29 Construction began
on 20 June 2005; the facility was officially opened on 3 June 2008.30 During this period, Western
Australia experienced a severe labour market shortage, with many construction projects - both for
public and private infrastructure - suffering cost and/or timeline blowouts. This was particularly
profound in 2007, a calendar year for which Master Builders Western Australia reported a
Construction Inflation Index of 9%. ' The DCB, however, was completed on time (within a month
of the contractually-stipulated completion date) and, according to WLG, on budget.32
International financial services company Standard and Poor's makes a clear assertion with regards
to the manner in which construction risks can impinge upon the creditworthiness of a PPP:
Although construction covers only 3-4 years of perhaps a 30 year total debt exposure, the
successful completion of the construction period is paramount to the servicing of that debt.
Delays can be disastrous and their potential is related to the design and. technological
complexity of construction; the contractor's management team, and approach; existing
workloads and problems on other projects; reputation; third party support via bonds and
guarantees and; the contractor's experience, resources and capabilities.
In completing the construction of the DCB on time, WLG eliminated a significant portion of the
project's inherent risk. The achievement of this objective must be attributed to the PPP
arrangement that was employed.
Ancillary services have long been provided to the Department of the Attorney General in Western
Australia by the private sector and, just prior to the commencement of planning for the DCB,
construction giant Multiplex had completed and begun leasing to the Government a justice

28

The Allen Consultancy Group & The University of Melbourne, Performance
of PPPs and
Procurement in Australia, The Allen Consultancy Group, Melbourne, 30 November 2007, p2.

29

Submission No. 3 from PricewaterhouseCoopers, 19 March 2009, p2.

30

Appian Group, ' C B D courts project - District
http://www.appiangroup.com.au/district-court-building

31

Forster, G., Housing and Economics Director, Master Builders Western Australia., pers. comm.., 2 April
2009.

32

McCombe, J., General Manager, Western Liberty Group, Presentation to Parliament of Western Australia
Legislative Assembly Public Accounts Committee, 25 March 2009.

33

Ng, A., & Loosemore, M., 'Risk allocation in the private provision of public infrastructure', International
Journal of Project Management, vol. 25, 2007, p69.

Traditional

Court building', 2009. Available
Accessed on 30 March 2009.
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complex in Fremantle.34 The natural extension was to combine the construction and ancillary
services into a single entity: charging a private partner with the responsibility of not only
constructing, but also maintaining the ancillary services within, would give the partner the
financial incentive to build the most functional building possible in the interests of its own
ancillary service partners, and thereby minimising the future operational risks. Being responsible
for the building and its maintenance over the envisaged lifetime of the building also gave WLG an
incentive to ensure a very high standard of construction. The Government would continue to
provide the 'core' service, of the judiciary, and as such would be the sole 'customer' of WLG. The
consortium thus also had the financial incentive to build the building on time, so as to start earning
a return on its investment.
In order to mitigate operational risk, in its consultations with WLG the Government devised a
regime of 70 key performance indicators (KPIs) against which WLGs performance standards in
providing ancillary services would be constantly monitored.35 Additionally, the performance of
the DCB project is to be benchmarked every five years for the life of the building. Reporting
against the KPIs occurs on a daily basis. By way of example, the court transcription service
provider guarantees the availability of transcripts within 90 minutes of the words being spoken in
court. Feedback on the regime from WLG has been that though some of their subcontractors
regard the regime as somewhat onerous, both WLG and the Government feel it is an integral
component of the. to-date successful partnership.
Often overlooked in the literature concerning PPPs is the importance of the third P - partnership.
In the case of the DCB project, it is clear that the success thus far must be attributed to the positive
relationship enjoyed by both the Government and WLG. In specifying requirements for the state's
first PPP run according to the PPP guidelines, it is fair to say that the Government took a cautious
approach, involving multiple agencies and a team of private consultants in the procurement
process. WLG, as a subsidiary of Liberty Group (a significant entity in PPPs throughout Victoria),
has considerable experience in PPPs and as such brought an understanding of the approach taken
by the Government of Western Australia in entering into its first such arrangement.
WLG thus sought input from all stakeholders throughout the design process, in the drive to
produce the most functional - and therefore the most cost-effective - building possible. Extensive
consultations with District Court Chief Judge Antoinette Kennedy demonstrated this approach; the
resultant output - the most technologically advanced justice facility in Australia - is testament both
to the desire of the Government to find a partner (as opposed to a contractor) in the procurement
process, and to the desire of WLG to be that partner. Key features of the building include multiple
discrete entries to and circulation zones within the building to cater for all building users, the
extensive use of natural light within the building, high-security holding cells and circulation areas
for those in custody and state-of-the-art courtroom and building monitoring technology.
34

Foss, P., (Attorney General), Attorney General unveils Fremantle Justice complex Foundation Stone, Media
Statement,
Department
of
the
Attorney
Genera!,
3
August
2000.
Available
at:
http://www.mediastatements.wa.gov.au/ArchivedStatements/Pages/CourtCoalitionGovernmentSearch.aspx?!
temld= 109464&minister=Foss&admin=Court
Accessed 31 March 2009.

35

McCombe, J., General Manager, Western Liberty Group, Presentation to Parliament of Western Australia
Legislative Assembly Public Accounts Committee, 25 March 2009.
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Furthermore, in meeting the Government policy of devoting 1% of construction costs to artworks,
WLG commissioned a large number of works from local Indigenous and non-Indigenous artists as
core building features. These features represent the end result of consultations between WLG and
all relevant stakeholders, and they serve to delineate and instil a sense of both professionalism and
composure into what might otherwise be a space of significant stress. Again, while these features
may ostensibly appear simply aesthetic, they were based on consultations with expert groups in
the drive toward constructing a building that incurs minimal maintenance cost.

Public-Private Partnerships
Often lost in the convenience of using the acronym is that a PPP consists of three significant
components: a partnership between the public sector and the private sector. The corollary to this
is, of course, that a successful PPP requires that both the public and private sectors make equal
contributions, and that they work in partnership toward a common goal.
In informing this paper, the Public Accounts Committee of the Legislative Assembly of Western
Australia sought and received submissions from many of the key stakeholders in and advisors to
the DCB project, including the Department of Treasury and Finance, the Department of the
Attorney General, PricewaterhouseCoopers and the Western Australian Chamber of Commerce
and Industry. Though each submission offered a different perspective on both PPPs generally and
the DCB project specifically, overwhelmingly the common sentiment was that successful PPPs are
those for which a clear understanding of the nature of the project and its desired objectives are
known from the outset, and as such follow a clearly defined process toward the realisation of those
objectives.
While these prerequisites are by no means applicable only to PPPs, it must be noted that the PPP
model offers perhaps the greatest opportunity to engender a project with clear objectives and
processes, as the PPP model forces both parties to have a clear understanding of all aspects of a
project well in advance of embarking upon it. This is a very pertinent feature of PPPs, especially
from the public sector perspective. A PPP that successfully meets its objectives is dependent upon
the public sector agency stakeholders having thoroughly considered and objectified every aspect
of the project via such mechanisms as the public sector comparator and the risk assessment matrix
in advance of signing on with a private partner. Doing so both aids the Government to select an
appropriate partner, and engenders the partner with confidence in its role. That is, while the
private partner may outwardly appear to provide a greater contribution within the PPP framework
than the public counterpart, the public sector's contribution of its specific area of expertise governance - is of paramount importance within the PPP structure.
With this in mind, it is interesting to take something of an esoteric glance at recent developments
in PPP processes in the Netherlands, where it has been noted that 'an ongoing theme in the reports
and in the policy-related discussions and arguments in the Netherlands... is that public actors
should simply define specifications.'37 This trend represents an evolution of the thinking
underpinning PPP arrangements in that country: while early PPPs were viewed as a vehicle for
saving public money or for financing infrastructure projects, the emphasis in more recent projects
has been squarely on engaging in a true partnership with private sector agents in an effort to raise

36

Submission No. 3 from PricewaterhouseCoopers, 19 March 2009, p2.

37

Klijn, Erik-Hans, 'Public-Private Partnerships in the Netherlands: Policy, Projects and Lessons', Institute of
Economic Affairs, vol. 29, no. 1,19 March 2009, p27.
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the quality of policies and, accordingly, products. Thinking of this nature explicitly recognises the
importance of public sector expertise in the overall PPP structure.
Having only recently been opened, the Western Australian DCB is still in its infancy as a PPP, and
as such a proper assessment of its outcome cannot yet be made. It bears mention, however, that the
construction phase of the PPP was certainly successful, and that all of the feedback thus far from
both Western Liberty Group and the relevant agencies has been positive. Certainly, the new DCB
appears to have impacted positively upon the productivity of the District Court: the final six
months of 2008 saw median time to criminal trial reduced from 55 weeks to 31 weeks, while
criminal cases on hand older than 12 months were reduced by 55%. 38

PPPs and PACs
PPPs have wide-ranging implications for all aspects of liberal democratic governance. The
capacity of successful PPPs to deliver value for money in the provision of public infrastructure is
compelling, in that they represent a challenge to the established social contact, however, even
successful PPPs can produce dysfunctional consequences.39 Government, when entering into a
PPP, contracts its private partner to provide all or part of the design, planning, finance,
construction and operation of an item of public infrastructure. Public accountability, however, is
always retained by Government.4
Accordingly, the role of scrutinising PPPs - even in cases of zero public spending - falls within the
jurisdiction of PACs. By their very existence it is PACs - with their capacity to apply oversight to
public spending - that seek to ensure the achievement of optimal outcomes when public monies
are spent. Applying oversight to PPPs, however, represents a significant challenge for any PAC.
This is evidenced by the fact that, to date, there has not been an inquiry by an Australian PAC into
any specific PPP, despite the fact that some Australian PPPs have run into significant
difficulties.41 This may well be due - to some extent at least - to the fact that governing parties
usually enjoy majority representation on PACs, and Governments are unlikely to direct their PACs
to investigate unsatisfactory PPP arrangements that they themselves entered into. Furthermore,
given that PPPs are by their very nature long-term arrangements, it may well be the case that
insufficient time has elapsed for the merits of any Australian PPP to be properly investigated.
Even if, however, it were possible to quash these political and temporal constraints, the reality is

District Court of Western Australia, Annual
Review
2008,
January 2009. Available at:
http://www.districtcourt.wa.gov.au/Jlles/DC%20Annual%20Review%202008.pdf Accessed on 23 March
2009.
39

Sands, Valerie, ' T h e right to know and obligation to provide: public private partnerships, public knowledge,
public accountability, public disenfranchisement and prison cases', UNSW Law Journal, vol. 2 9 , no.3, 2006,
p334.

40

Sands, Valerie, ' T h e right to know and obligation to provide: public private partnerships, public knowledge,
public accountability, public disenfranchisement and prison cases', UNSW Law Journal, vol. 29, no.3, 2006,
p336.

41

Watson, D., ' T h e challenge for public accounts committees in evaluating public-private partnerships',
Australian Accounting RevieM', vol. 14, no.2, July 2004, p81.
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that the task of properly investigating and evaluating the outcomes of a PPP represents a difficult
task.
It is the existence of proprietary information - and the prominence of such information within the
private sector - that serves to make this the case. Though the report co-authored by the Allen
Consulting Group and the University of Melbourne claims that 'rich data was obtained for the
majority of completed PPP projects, but the availability of data for traditional projects was
limited,'42 the data in question is not specified, and it must be highlighted that the Allen report was
funded by a number of Australian private infrastructure groups.43 It cannot be denied that when a
PPP is employed to procure public infrastructure, some documents will prove unattainable, even if
a PAC seeks to inquire into the PPP in question. It may even prove impossible to obtain
documents such as the public sector comparator, despite these ostensibly being public sector
documents, as they are generally bound by cabinet confidentiality. Indeed, while reference was
made to the PSC by all agencies contacted for the purposes of this study, actually obtaining this
document - or even learning of any of its actual specifics - was not able to be achieved for the
purposes of this study.
While this complicates the task of scrutinising a PPP, it also serves to reinforce the fact that PPPs
cannot be scrutinised within the same assessment framework as traditionally procured items of
public infrastructure.44 Essentially, it is very difficult to scrutinise the manner in which money is
spent on a PPP. Instead, what needs to be examined is the process followed over the entire
duration of the project, and the outcomes achieved. This again reinforces the fact that Government
has a major role to play if a PPP is to reach a successful outcome, for it is the Government who
should lay down the required outcomes, and it is Government who should set in place and follow a
clear process in entering into a PPP.
Certainly this was the case for the PPP employed in procuring the District Court Building in Perth.
Following a detailed and specific process, which included seeking input from multiple agencies as
well as private sector consultants, formed the backbone of the entire project. Indeed, it could be
argued that formulating a thorough and detailed PSC and risk assessment matrix helped not only
to quantify and objectify the risk and potential value for money inherent to the project - this
process helped to ameliorate a significant component of the risk inherent to PPPs generally.
Possessing detailed knowledge of both the desired project outcomes and the processes by which
these outcomes would be achieved enabled the Government to assess Western Liberty Group as
more than simply a private sector entity - having examined the situation thoroughly, the
Government was able to adjudge WLG as a suitable partner. Furthermore, having considered,
formulated, stated and detailed specific outcomes and requirements, the Government was able to
engender WLG with significant confidence in their specific role in the project, which in turn
enabled WLG to assemble the team of service providers it needed to achieve the Government's
objectives.
Though the current global economic climate has cast something of a shadow over infrastructure
projects of any nature, it is likely that PPPs are here to stay. Implemented successfully, PPPs have
42
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the capacity to provide significant value for money benefit in the provision of public goods;
conversely, the failure of a PPP can have significant financial, social and political ramifications
for Government, industry and the public generally. PACs clearly have an important role in
ensuring the efficacy of the spending of public monies. The challenge for PACs in governments
pursuing PPPs is how to assess the costs and benefits of the PPP, ensure the integrity of the
process and protect the public interest.
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Parliament of South Australia
Economic and Finance Committee
10th ACPAC Conference
Wellington, NZ, April 2009

Questions Worth Asking:
Reviewing the South Australian Economic and Finance
Committee's inquiries into Franchising and Local
Government Audits.

It is a commonplace of these conferences that the South
Australian Economic and Finance Committee's paper is
prefaced by a qualifying statement about how we do
things differently from other States.

It is equally commonplace that most people in the room
agree, whether they are thinking about public accounts
committees or not.

This year the differences will be demonstrated rather than
explained.

In 2007 and 2008, the Committee conducted inquiries into
Local Government Audit and Oversight and Franchising.
In both cases the inquiries operated at the borders not just
of what most delegates here would understand to be the
functions of a public accounts-type committee, but at the
borders of even our broad authority.

Nevertheless, what both inquiries demonstrate is a
commitment to improved accountability and transparency
of process - whether it be in local government or the
regulatory schemes affecting private enterprise - that

should strike a familiar chord with all delegates in this
room.

First, local government.

In March 2007 the Committee initiated an inquiry into
local government audit and administrative accountability
in response to remarks made by the former South
Australian Auditor General, Mr Ken MacPherson, in his
Annual Report 2006 and in a hearing before the
Committee in December of that year.

Mr MacPherson told the Committee that the current audit
standards applied to the local government sector were
largely restricted to financial reporting and of a lesser
quality than the positive assurance standard applied to the
state public sector and administered by the Auditor
General's Department.

Mr MacPherson's evidence to the Committee was
unambiguous: a level of government that has taxing and
punitive powers, as does local government, should be
held to the highest oversight standards and at the very
least as high as that applied to the state public sector
under the Public Finance and Audit Act 1987.

While the Local Government Act 1999 contains a series of
accountability provisions designed to protect the integrity
of the local government sector - including provisions for
Ministerial intervention in the case of irregularities and
investigation by the Auditor-General if instructed by the
Minister - Mr MacPherson asserted a "bottom line" to the
Committee:

.. .local government derives its power from
state legislation. That legislation ought to

ensure that the arrangements that apply
with respect to local government are
adequate to ensure there is protection in the
public interest of those members of the
community that local government has the
power to influence or prosecute.
Without an Auditor-General's ability to be
there in the background to intervene to
correct something, exercising the powers
that are available to an Auditor-General, and
which when they are exercised really bring
things to the surface, people are going to be
vulnerable until such time as that is in place

Mr MacPherson's concerns were echoed by a member of
the Committee, Mr John Rau MP, who provided his own
lengthy submission to the inquiry.

The inquiry proceeded to receive evidence from auditors
involved in the local government sphere, the current
Auditor General and the Minister for State/Local
Government Relations among others.

The inquiry also received submissions from individuals
relating to specific matters in specific councils but the
Committee was restricted in its ability to pursue those
matters because of jurisdictional limits imposed on it
under the Parliamentary Committees Act, As a result the

inquiry focused on broad policy issues but this further
reinforced the Committee's opinion that a form of
extensive and ongoing Parliamentary oversight notwithstanding the role and powers of entities such as
the Ombudsman - was needed in this area.

In assessing the existing oversight standards, the
Committee noted negotiations between the Minister and

previous and current Auditors General to enhance the
audit standards and requirements for local government.
These negotiations resulted in regulatory changes in
January of 2007, just prior to the inquiry, which
strengthened the existing audit regime.

These changes included:
• Requiring audit committees to have independent
members;
• Excluding the current auditor from the committee;
• Requiring councils to rotate auditors ever 5 years,
maximum;
• That auditor fees and reasons for terminating
auditors be published;
• Prohibiting auditors from being hired to perform any
other service for the council.

Further, the Local Government Association - local
government's peak body - had implemented a range of
policies to enhance financial competence and planning
within councils following a 2005 report which found up to
a third of South Australian councils were financially
unsustainable.

Nevertheless, the Committee took evidence from auditors
in the local government sector indicating that even with
the recent changes, local government still operated with a
lesser standard of audit scrutiny than the State sector.

The Committee also conducted a comparative survey of
interstate local government audit regimes.

The Committee made twelve recommendations to further
improve the standard of local government audit and
oversight.

The primary recommendations of the report were that:
• The Auditor General should set local government
standards and scope - and have recourse to those
powers provided to his remit in the state public
sector under the Public Finance and Audit Act;
• The Auditor General should be able to perform
compliance and performance audits at his discretion;
• The Auditor General's Department should directly
audit a certain percentage of local governments and
retain a panel of private auditors to conduct the
balance of audits according to powers and standards
set by the Auditor General's Department;
• The Auditor General should table an annual report in
the Parliament providing comprehensive
comparative data from across the local government
sector;
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Councils should continue to bear the cost of audits
with appropriate provisions in place to ensure their
cost burden does not unduly increase;
A parliamentary committee - whether the Economic
and Finance Committee or another designated body
- should be established to provide further ongoing
oversight of local government audit and
administrative accountability.

Other recommendations were of a logistical nature and
sought to ensure the transition to such a system would not
place undue administrative or financial pressures on
either the local government sector or the Auditor
General's Department.

In the period since the report was tabled in June 2007, the
local government sector has continued to preoccupy both
the Minister and the Committee.
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After retiring as Auditor-General, Mr MacPherson was
appointed Acting Ombudsman and returned to the
Committee in 2008 with further evidence as to ongoing
areas of concern in local government. As Ombudsman,
Mr MacPherson's focus was on broad issues such as:
• Competencies within councils;
• Obstacles to Ministerial intervention;
• Abuse of power within councils;
• Resistance to Ombudsman's inquiries;
• Failure to properly exercise powers under the
Development Act;
• Legal advice to councils and the use thereof;
• Record keeping;
• Dealing with complainants;
• Freedom of Information.
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These issues have since been raised with the Local
Government Association and the Minister.

In December 2008 the Committee received information
from the Minister outlining a further enhancement of local
government accountability across a range of financial and
administrative areas - including audit, access to
information and internal council processes.

Of interest to the Committee amongst the proposals
currently up for public discussion is the proposed
requirement that an auditor:
Provide a formal audit opinion on the adequacy of a council's
internal controls, and whether the internal controls are
sufficient to provide a reasonable assurance that the financial
activities of the council have been conducted properly and
lawfully.
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This was at the centre of the then Auditor General's report
in 2006, and the Committee's report of 2007 and has been
under discussion since.

While the matter is not fully resolved, and the Committee
intends to continue discussions with the Minister on this
matter, it is still pleasing that such an important issue has
been moved forward, at least in part, by the Committee's
pursuit of transparency in the "third tier" of government.

And so, to Franchises.

In October 2007 the Committee initiated an inquiry into
Franchising laws, with an emphasis on current regulations
relating to:
• Disclosure of information to potential franchisees;
• Dispute resolution processes; and
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Requirements on franchisors wishing to conduct a
franchise.

The inquiry came soon after the announcement by the
Western Australian government that they would hold an
inquiry into franchising. In that state the inquiry arose out
a specific dispute between a major franchisee and a
franchisor and was initiated by the relevant Minister,
whereas in South Australia the impetus to have an inquiry
grew from individual Committee members' experience of
constituent complaints arising from franchises gone
wrong.

Franchising is largely regulated by the Franchise Code of
Conduct (the Code), a mandatory industry code under the
Trade Practices Act.

So, apart from some interfaces

between franchises and State-based retail tenancy and
consumer

protection

and

business regulations,

the

15

majority of the legislation governing franchising operates
at a Commonwealth level.

The decision of the Committee to pursue the inquiry,
however, reflected the concerns of Committee members
after hearing of the sometimes severe financial and
personal problems brought about by often unwise or
unwitting investments in the franchise sector: exposing
the system to some scrutiny was in itself a useful thing to
do.

Essentially a franchisee buys the right to operate under the
name, and system, established by the franchisor.

As a

result, the franchisor has the capacity to protect the
integrity and reputation of their brand through the terms
of the contract agreed with the franchisee.
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As the Committee discovered, this contract forms the hub
around which most of the critical problems afflicting the
franchise sector revolve.

The Committee heard some truly disturbing evidence
from people who entered these agreements in good faith
and then found themselves in financial positions that were
not - and indeed in some cases never seemed designed to
be - sustainable.

It is also true, however, to say that many people did not or perceived themselves as unable to - obtain adequate
financial and legal advice before entering into these
agreements and paid the price for it.

Yet even in these latter instances the Committee found
flaws in the current regulatory regime that, if addressed
properly, could provide real assistance to those people
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seeking to do all the necessary due diligence, even if -as is
often the case - they lacked experience in the business
world.

The Committee's investigations and recommendations
applied across the jurisdictional divide and were designed
to produce tangible changes in the State sphere where
possible

while

representation

encouraging,

at National

through

Councils and

Ministerial
the like,

Commonwealth reform.

I will not recount a detailed description of all the evidence
received except to say that the inquiry was extensively
and enthusiastically supported by large sectors of the
franchise sector.

That being said, the Committee also

received a stout defence of the prevailing regime from
franchisor representatives who expressed concerns that a
realignment of rights within the franchise system between

18

franchisors and franchisees would add costs to franchisors
and inhibit their capacity to grow their business.

The

Committee

received

around

50

individual

submissions and conducted 10 hearings - many of them
videoconferences

with

interstate

experts

from

the

academic and business sector.

Indeed the level of interest from interstate - and overseas
- was a notable element of the inquiry, reflecting a wider
desire for a re-examination of this sector, which has been
grown rapidly during the past decade.

The range of problems canvassed by the inquiry can
perhaps be best described by looking at the broad sweep
of the Committee's recommendations and their focus on
the provision of relevant information

to potential

franchisees,

rights

the

codification

of

their

and
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encouragement for a more active role on the part of the
Australian Competition and Consumer

Commission

(ACCC).

The recommendations included:
• Compulsory federal registration with the ACCC of
all disclosure,documents;
• Full disclosure of franchisor financial reports with no
exceptions;
• Full disclosure to potential franchisees of the risks of
failure;
• Publication of the names of those who persistently
breach the Code;
• Penalties for insufficient disclosure;
• Amending the Code to include a duty to act in good
faith;
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• Amending the Code to require parties to a franchise
contract consider goodwill or other exit payments;
• A range of alternative dispute resolution processes including a body such as a Franchising Ombudsman
or franchising tribunal;
• Recognising franchisees' interests on the leases
between franchisors and landlords;
• Encouraging the ACCC to pursue test cases in the
courts to refine and strengthen existing, but largely
unused, legislative protections for franchisees;
• Enhanced

education

campaigns

at

State

and

Commonwealth level.

Recommendations

regarding

retail

tenancies

were

directed to the Minister for Consumer Affairs. The report
as a whole was also provided to the Minster for Small
Business so that it may inform discussions with interstate
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and Commonwealth colleagues at relevant Ministerial
Councils.

The response from these Ministers indicated

that many of the retail tenancy and education issues raised
by the Committee were currently the subject of review at a
Ministerial Council level.

A further development came when in June 2008 the
Commonwealth

Parliamentary

Joint

Committee

on

Corporations and Financial Services initiated its own
inquiry into franchising.

The Economic and Finance Committee submitted its
report to the Commonwealth inquiry and EFC member,
Mr Tony Piccolo MP, appeared before the Commonwealth
inquiry to provide further evidence.
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The Report, "Opportunity not opportunism: improving
conduct in Australian franchising", was published in
December 2008.

The recommendations of the Commonwealth report
correspond in many areas with those of the EFC.
Noteworthy

among

the

Commonwealth

recommendations were:
• Development of an online registration system for
franchise documents;
• A review of disclosure regulations;
• Provisions to be made for the end of a contract term;
• A specific good faith provision in the Code;
• Pecuniary penalties for breaches of the Code; and
• An improved profile for the Office of the Mediation
Adviser as a dispute resolution service.
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Such recommendations reflect similar concerns to those
raised in the South Australian inquiry and we all look
forward

to

the

response

of

the

commonwealth

government to the committee's report.

I would encourage any delegates interested in exploring
any of the issues raised in this paper further to visit our
committee website and read the reports in more detail.

In conclusion these inquiries demonstrate the scope and
capacity of our Committee to investigate and instigate a
debate - and, as these reports demonstrate, effect some
measure of real change - across

a wide range of

economic, social and public governance fields.

I would like to thank the New Zealand Finance and
Expenditure Committee and the New Zealand Parliament
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for their hospitality and the audience here today for your
attention.

If there are any questions I am happy to answer them.

Leon Bignell, MP
Member for Mawson
Economic and Finance Committee
House of Assembly
South Australia

